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STATEMENT. 


Since this case was argued two additional briefs have 
been filed amici curiae and a number of cases have arisen 
in the State courts which involve questions here at issue. 

Since this is the first case of this kind brought to this 
Court, and as the decision will probably go to the very 
foundation of the contracts made under the Carey Act 
method of reclamation, it is extremely important that the 
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case be fully presented. In the original brief some of the 
points at issue were but lightly touched upon, and the case 
was presented merely from the standpoint of securing a re- 
versal of the decision of the lower court. Considering the 
nature of the case, a broader discussion of the problem is 
necessary and desirable. Therefore, in the present brief, 
we will present an outline of the whole Carey Act plan and 
discuss the case from that standpoint. 

The Act of Congress of August 18, 1894, known as the 
Carey Act, provided for the granting to each of the States 
in the arid region of one million acres of desert land, pro- 
vided the State would secure its reclamation. The Act of 
June 11, 1896, authorized the State to create a lien, valid 
against the land, for the actual cost and necessary ex- 
penses of reclamation, with reasonable interest thereon. 

The State by its statute (Sec. 1615, R. C.) provided that 
any person desiring to construct irrigation works, under 
the provisions of the Act of Congress might file a proposal 
for the construction of the works and a request for the 
segregation of the lands. Under the statute (Sec. 1618, 
R. C.) it became the duty of the State Engineer to ex- 
amine and report upon the feasibility of the project, the 
sufficiency of the water supply, and other similar matters. 
Upon a favorable report being given the proposal is pre 
sented to the State Board of and Commissioners for ap- 
proval, and if approved (Sec. 1619, R. C.) the proposal 
and request is filed in the local land office and transmitted 
to the Department of the Interior. Upon approval by the 
Department (Sec. 1621, R. C.) the State enters into a 
formal contract for the construction of the works with the 
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parties submitting the proposal. The contract must con- 
tain complete specification of the works to be built, the 
cost to the settlers, and the terms on which the State will 
dispose of its lands. The terms of the contract are pro- 
vided by statute (Sec. 1621-3, R. C.). This contract is 
commonly called the “State Contract.” Subsequently 
coutracts are made with the individual settlers, called 
“Settlers Contracts,” under which the settlers agree to 
pay the lien upon the lands entered by them. 

At the time of filing the proposal a water permit is taken 
out in the State Engineer’s office for the irrigation of the 
entire body of land. This permit authorizes the diversion 
from the stream of a certain number of cubic feet of water 
per second for the irrigation of the entire body of land 
(Sec. 3253 R. C.). Under the statute (Sec. 1615, R. C.) 
the right of the settler to the water represented by the per- 
mit taken out for the entire tract is a proportionate in- 
terest. therein. 

In this case, a proposal to build works for the irrigation 
of 150,00 acres of land was filed with the State Board of 
Land Commissioners. The proposal was, after examination, 
approved by the State Engineer, who reported that the 
water supply was sufficient for the irrigation of 150,000 
acres of land. The water permits were approved. There- 
after the State Land Board approved the project, 
the Department of the Interior likewise approved the 
project, and the State then entered into a formal con- 
tract for the construction of the works with the suc- 
cessors in interest of the persons making the original pro- 
posal. The works have been completed and in operation 
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since 1911, more than 30,000 acres being irrigated in the 
season of 1914 prior to the commencement of this suit. 
As previously stated, the project originally covered 150,- 
000 acres. When the works came to be actually built, by 
an arrangement with the Land Board it was provided that 
the works should cover only 100,000 acres. Later on, 
when the lands were thrown open for entry, only 80,000 
acres were opened for settlement. Of this amount, 73,748 
acres were entered. At the time of the hearing a very con- 
siderable acreage had been forfeited, so that the project had 
been reduced in area to 57,348 acres (Sec. 1628 R. C.). 


THE ISSUES. 


It is claimed by the complainants that in the making of 
the contract between the State and the Construction Com- 
pany (a defendant in the case) that it was agreed on be- 
half of the company that a water supply of 2.75 acre feet 
per acre during each irrigation season under a rotation 
systein or a supply of .01 of a second foot of water per acre 
continuous flow frem April 1st to November 1st of each 
year, amounting to 4.16 acre feet per acre, would be fur- 
nished to the settlers. 

On the part of the defendant it is claimed that no such 
promise was made; that under the statute a water permit 
is first taken out for the entire project in bulk; that this 
permit represents the supply for the tract, and that under 
the statute (Sec. 1615, R. C.) the interest of each settler in 
this water supply and in the works to be built is a “pro- 
portionate” interest; that the Company is related to the 
project simply as a construction company, building the 
works which the settlers are to thereafter own through the 
medium of an operating company, and that it did not enter 
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into any covenant, either temporary or perpetual, whereby 
it agreed to furnish the water supply claimed during each 
irrigation season; that the sufficiency of the water supply 
was first examined by the State Engineer, was approved by 
him and by the State Land Board, and afterward by the 
Department of the Interior, and that it is no longer open 
to question. 

In addition to this the complainants aver that the water 
supply claimed is absolutely necessary for the irrigation 
of the lands; that the flow of the stream is insufficient to 
furnish such a supply, and that for this reason the lands 
will not be patented by the United States to the State, and 
therefore the settlers will not be able to obtain title to their 
entries, and for this reason. they should not be called upon 
to make payment until a further water supply is furnished 
ur the area. of the project reduced. 

The company claims that with reasonable use the ex- 
isting water supply is sufficient for the present area of the 
project. 

The State Engineer originally reported a water supply 
of 400,000 acre feet, which was deemed sufficient for the 
irrigation of 150,000 acres of land. The record of the wa- 
ter supply since taken shows a supply of 130,000 acre feet, 
available for the 57,348 acres now in the project. A water 
supply of 400,000 acre feet for 150,000 acres of land would 
mean 2.66 acre feet per acre, measured at the point of in- 
flow into the reservoir. At that rate, 130,000 acre feet 
would serve 48,750 acres. Stated in another way, 130,000 
acre feet for 57,348 acres would mean 2.26 acre feet for each 
acre. 

Long prior to the construction of these irrigation works 
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the Salmon River, the stream in question, was estimated 
to have a flow of 1820 cubic feet per second, an amount of 
water the sufficiency of which for 150,000 acres would not 
even now be questioned. 

See Vol. 1, Report of the special Committee of the 
United States Senate on Irrigation and Recla- 
mation of Arid Lands. Report No. 928, May 
8, 1890, Page 40. 


As the flow of the stream from which the water supply 
is taken constantly fluctuates from year to year, it is im- 
portant to the Construction Company to know just how 
long this question of the sufficiency of the water supply 
is open for consideration, and what the effect of the varia- 
tion will be. From the record of the flow of the stream 
taken since the construction was commenced or completed 
it appears that there are considerable variations from year 
to year. Admittedly 1914-15 were very dry. Whether the 
late years during which measurements have been taken 
are average years or not, it is difficult to determine. We 
may illustrate this by the Weather Bureau records at the 
Boise station. The dryest year on record at Boise was 
1868, when the precipitation only amounted to 6.69 
inches; the second dryest was 1895, with 7.90 inches; the 
third was 1914, with 8.60 inches. The wettest year on 
record was 1875, with 25.80 inches; the second wettest 
was 1896, with 22.95 inches; the third was 1884, with 
21.05 inches. The average is 12.71 inches. The records at 
Boise cover a period of 46 years. 

Under the circumstances the vital questions to be de- 
cided are: 

1. Was the approval of the project and of the suffic- 
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iency of the water supply by the State Engineer and the 
Land Board binding on the State? 

2. Was the approval of the Secretary of the Interior 
binding on the government? 

Can the Secretary revoke his approval after the works 
are built? 

Can patent be withheld after the works are built in 
accordance with the approved plan? 

3. After the project has been approved by the State and 
National authorities and a formal contract entered into 
for the building of the works, and settlement thereafter 
made, can the settlers then object to the sufficiency of 
the water supply? 

4. Does the State, in examining and approving the 
project prior to the settlement of the lands, act as the 
agent or trustee for the settlers thereafter to occupy the 
project? 

5. Did the company make a contract to provide a wa- 
ter supply of 2.75 acre feet of water per acre during each 


irrigation season, or a supply of .01 of a second foot per 
acre continuous flow from April ist to November lst of 


each year, amounting to 4.16 acre feet of water per acre? 

Or did it take out a right in bulk for the entire tract, 
and does the statute provide the interest which the set- 
tler has in such supply? 

6. Where is the point of measurement of the water 
supply? 

In order to determine these questions it is necessary to 
consider the plan of reclamation contemplated by the 
Carey Act and the procedure thereunder, and the charac- 
ter of the grant made by the United States to the State. 
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The Carey Act Plan. 


In construing the act we must take into consideration 
the conditions existing at the time of its enactment. 

Prior to the time of the enactment of the law there was 
a considerable demand that the general Government grant 
to each State in the arid region all of the irrigable land 
within its borders (See Report of the Special Committee, 
United States Senate, Irrigation and Reclamation of Arid 
Lands, 1890, Vol. 2, Page 143). It was in response to 
this demand that the Government made its grant of 
1,000,000 acres of land to each of the desert land States. 

The Irrigation District Law had shortly before been en- 
acted in California. This law provided for the assess- 
ment of the cost of the building of the works against the 
lands benefited. With this in mind the act provided for 
the granting of a lien against the land to be reclaimed 
for the amount of the actual cost and necessary expenses 
of reclamation, with reasonable interest thereon. 

The Carey Act was in substance a desert land law, and 
provided in terms that under this act the lands should 
be reclaimed “as thoroughly as is required of citizens 
who may enter under the said desert land law.” The com- 
pany building the works is related to the undertaking 
simply as a construction company, and this was explicitly 
stated in the Rules and Regulations of the Land Board. 

Rules and Regulations adopted June 10, 1905, 
page 6. 

Rules and Regulations adopted October 16, 1909, 
page 6. 

State v. Twin Falls Canal Co. 21 Idaho, 410 (see 
bottom page 424). 
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Idaho Irrigation Co. v. Lincoln County, 152 Pae. 
1058 (1061). 


It occupies much the same position as a contractor 
building works for an irrigation district with the differ- 
ence that a lien on the Jand is given direct to the con- 
tractor instead cf bonds heing issued. 

The Carey Act and the State legislation supplementary 
thereto was passed for the purpose of remedying cert:in 
difficulties which had arisen in irrigation development, 
particularly in the State of Colorado. 

In that State and some others, under the original plan 
for the development of irrigation projects, water rights 
under canals were sold, and in addition to this an annual 
maintenance charge was made. This “water right” charge 
was either held invalid by the courts or wiped out by 
legislative enactments, leaving the ditch companies stand- 
ing in the position of common carriers. 

Mills Irrigation Manual, p. 141. 


I‘inding this an unsatisfactory condition the companies, 
in many instances, made arrangements to turn over the 
canals to the settlers when the “estimated capacity” of 
the canal was sold. Much difficulty arose out of this 
arrangement. In some eases it was claimed’ that the 
canals were insufficient in size or improperly designed. 
In others it was claimed that the water supply was insuf- 
ficient. In one case the contract provided that the water 
right was the right to “1.44 cubic feet of water flowing 
over a weir, per second.” And the contract also provided 
that the “company agrees that when it shall have sold 
and have outstanding and in force a number of water 
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rights equal to the estimated capacity of the company’s 
canal to furnish water” that it would turnover the 
system. 

These two clauses of the contract led the courts to hold 
that the “estimated capacity should be considered to mean 
the building of the canal to supply water under ordinary 
conditions.” 

Wyatt v. Larimer & Weld Irrigation Co. 33 Pac. 
144. 


In some cases it was held that the later purchasers ac 
quired no water right. 
Blakely v. Ft. Lyon Co. 73 Pac. 249. 
See Mead’s Irrigation Institutions, pages 93-98. 
See also Eaton v. Larimer & Weld Co. 83 Pac. 
627. 

La Junta Co. v. Hess 42 Pac. 50 and 71 Pac. 419. 
Kinney on Irrigation, secs. 1516-19. 


These difficulties led up to the idea which then pre- 
vailed that a cure might be found for these troubles in 
State supervision. This view was set forth by the State 
Engineer of Wyoming in his report for the years 1893-94, 
page 99. And in his report for the year 1895-96, page 20, 
in setting forth the advantages of the Carey Act, page 
20-1, he enumerates the advantages as follows: 


“1, Cheap land. Fifty cents am acre! less than 
one-half the price paid under the Desert Land law. 

“2. A State guaranty that there is water enough 
in the source of supply and that the canal has suf- 
ficient capacity to deliver it.” 


See Mead’s Irrigation Institutions, p. 25. 
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It was the idea. under the Carey Act plan that the State 
should supervise the proceedings and should determine in 
advance the works that were to be built, the cost to the 
settler and the sufficiency of the water supply, and that 
the Company should stand in relation to the project as a 
construction company only. 

The Idaho statute was copied from Wyoming, and the 
plan of procedure under it was as follows: Any person 
desiring to construct irrigation works to reclaim land un- 
der the Carey Act was required to file with the State 
Board of Land Commissioners a proposal to construct 
the works, which proposal must be accompanied by the 
certificate of the State Engineer that an application for 
a permit to appropriate water has been filed in his of- 
fice together with the State Engineer’s report thereon. 
The proposal must state the source of water supply, the 
location and dimensions of the proposed works, the es- 
timated cost thereof, the price and terms per acre at 
which perpetual water rights representing a proportion- 
ate interest in the irrigation works and water supply 
would be sold to the settlers. With the proposal also is 
filed a request for the segregation of the lands to be irri- 
gated (Sec. 1615, R. C.). This proposal may be consid- 
ered as a bid for the doing of the work and the statute 
may be considered as an advertisement for bids. Follow- 
ing this theory a check is required to be deposited by the 
bidder (Sec. 1616, R. C.) in order to guarantee the exe- 
cution of a contract with the State in case the bid or pro- 
posal is finally accepted. 

In Idaho public waters are the property of the State. 

Sec. 1, Art. 15, State Constitution. 
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In order to provide a convenient method of attaching 
a water supply to the project it is provided that the per- 
son filing the proposal shall file with the State Engineer 
an application for a permit to appropriate water for the 
reclamation of the lands. This application is in a form 
prescribed by the State Engineer and is accompanied by 
a map of the land in question and must show the loca- 
tion and dimensions of the works. It also requests leave 
to divert a certain amount of water in bulk for the irriga- 
tion of the entire tract. When the proposal and applica- 
tion for water permit have been presented they are re- 
ferred to the State Engineer for his action and report 
thereon (Sec. 1618, R. C.). Under the statute the State 
Engineer must make a written report to the Land Board 
stating the following things: 

1. Whether or not the proposed works are feasible. 

2. Whether the proposed diversion of the public wa- 
ters of the State will prove beneficial to the public in- 
terest. 

3. Whether there is sufficient unappropriated water 
in the source of supply. 

4, Whether or not a permit to divert and appropriate 
water through the proposed works has been approved by 
him. 

5. Whether the capacity of the proposed works is ade- 
quate to reclaim the land described. 

6. Whether or not the proposed cost of construction 
is reasonable. 

7. Whether or not the maps comply with the require- 
ments of the Department of the Interior. 
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8 Whether the lands are desert in character. (See. 
1618 KR. C.). 

When the report of the State Ingineer is reecived the 
matter goes before the Land Board for approval (Sec. 
1619 KR. C.). If the State Ingineer’s report is adverse 
the project must be dropped (Sec. 1620, R. C.). If sat- 
isfactory, the papers are presented to the local land of- 
fice, with a request for the withdrawal of the land de- 
scribed in the proposal, and the papers are then for- 
warded to the Department of the Interior for approval 
by the Secretary. 

The Act of Congress of 1894 provides that the State 
shall file a map of the said land proposed to be irrigated, 
which shall exhibit 


“a plan showing the mode of the contemplated irri- 
gation, which plan shall be sufficient to thoroughly 
irrigate and reclaim said land and prepare it to raise 
ordinary agricultural crops and shall also show the 
source of the water to be used for irrigation and rec- 
lamation. And the Secretary of the Interior may 
make necessary regulations for the reservation off 
the lands applied for by the States to date from the 
filing of the map and plan of irrigation. But such 
reservation shall be of no force whatever if such map 
and plans of irrigation shal] not be approved.” 


While the papers are presented to the local land office 
for transmission to the Department of the Interior, and 
in order that the lands proposed to be irrigated may be 
noted on the land office plat, the plans are presented to 
the Secretary not for any merely preliminary action, but 
for approval. 

The Company, as heretofore stated, is related to the 
project simply as a construction company and this is in 
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harmony with both the National and State laws. The stat- 
ute setting forth the things to be specified in the contract 
provides only for construction matters (Sec. 1621-2, R. C.). . 

See Sauve v. Guaranty & Surety Co. 158 Pac. 112. 


The Idaho contracts have frequently contained matter 
in addition to that prescribed by the statute. This has 
been done as a matter of convenience, and the additional 
provisions cover such questions as the location of high- 
ways (p. 58, Tr.), water supply for cities and towns (p. 
59, Tr.), the method of transferring the system to the set- 
tler (p. 52, Tr.), and other similar’ matters not specifi- 
cally covered by the statute. The State Land Board, how- 
ever, js not authorized to insert in the Carey \Act con- 
tract, matters for which no sanction is found in the stat- 
WLC) 

State v. Des Chutes Land Co. 129 Pac. 764. 


Every construction contract contemplates that the thing 
to be done shall be decided in advance. Where irrigation 
works are to be built it must be determined: 


1. What acreage is to be covered. 
2. The dimensions and grades of the ditches to be 


built. 
3. The amount and sufficiency of the water sup- 


ply. 
4. The cost of the works. 

Now the cost of the works determines the amount of the 
lien upon the various legal subdivisions of land, and this 
question of fixing the lien under a statute quite similar 
came up for determination before the Orgeon State Land 
Board, in 1902. It was referred to Hon. George H. Will- 
jams, and in his letter to the Land Board (see Report of 


15 


State Land Board relative to desert lands, for the period 
ending Sept. 30, 1902, pages 24-5) he said, in relation to 
determining the cost in advance: 


“T can see no reason for submitting such an esti- 
mate (of the cost) to the State Board, unless it is 
to furnish it with information upon which it could 
fix the amount of the lien in the contract. I do not 
wish to be understood as saying that the State Board 
is bound by this estimate. It may act upon any in- 
formation derived from any satisfactory source. [sti- 
mates of architects and engineers for the construction 
of buildings, bridges, ships and other structures, are 
considered a safe basis upon which contractors agree 
to do the work for a specific sum fixed in the contract. 
And it would seem that an estimate satisfactory to the 
State Board might safely be made the basis for fix- 
ing the amount of the cost in a contract for the rec- 
lamation of arid lands. * * * ‘To facilitate and 
encourage the reclamation of arid lands is the object 
both of Congress and the State by the legislation above 
referred to, and to that end the rights and liabilities 
of contractors and settlers should be made as certain 
as the law will allow. Persons would be much more 
likely to engage in enterprises of this kind if they 
knew at the start upon what they can depend as to 
their rights and obligations than they will if all is left 
to the contingencies and uncertainties of the future. 
I am of the opinion that the amount of the lien and 
the cost of maintenance should be fixed in the contract 
for the reclamation of arid lands, at the time the con- 
tract is made.” 


The decisions of the Supreme Court of the State of Idaho 
are to the same effect. 
Idaho Irr. Co. v. Pew, 26 Ida. 272 (278). 


The object of the act of 1896 was to fix the lien prior 
to patent. 


In the debate in congress it was said: 
“It is proposed now by this amendment to author- 
ize those states to provide means by which liens can 
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be created, upon the land to be irrigated and that 
those liens shall be enforced up to the time that the 
land is patented to the settler.” 


See Proceedings Ist Sess. 54 Congress, p. 6222, Col- 
umn 2, 


In the plan presented by the State statute the bidder, 
or person proposing to build the works, presents to the 
State Land Board the plans and, specifications of the 
works he proposes to build, a statement of their cost, and 
an application or permit for the appropriation of water 
for the irrigation of the lands. The State Engineer, 
acting for the State and the settlers, who are thereafter 
to occupy the tract, examines the plans, investigates the 
water supply and reports on the feasibility of the project 
and the sufficiency of the water supply. He is a public 
officer upon whom the law imposes this duty. If he dis- 
approves, the project must be dropped (Sec. 1619 R. C.). 
If he approves the plan it then goes to the Land Board, 
thence to the Department of the Interior, thence back to 
the Land Board for the execution of a formal contract for 
the construction of the works. 

This is a determination in advance as to what Shall be 
built, the price to be charged the settlers, and the suffi- 
ciency of the water supply. This matter is in no respect 
left to the whim or caprice or judgment of the person pro- 
posing to construct the works. The whole matter must 
be first approved by the State and next by the National 
government. All these things are done before the exe- 
cution of the contract between the State and the con- 
struction company, which contract fixes the lien upon the 
land; and it is not until after these things are done that 
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the land is thrown open for settlement (Sec. 1625, R. C.). 
It is a well settled rule of law that where officers, such 
as the State Engineer and the Secretary of the Interior 
pass upon matters of this character, that is to say, when 
jurisdiction is delegated to them, that the disapproval 

or approval, as in this case, 1s conclusive. 
United States v. California & Oregon Land Co. 

148 U.S. 31. 


Under the Act of Congress the plan presented to the 
Secretary of the Interior must be one 

“sufficient to thoroughly irrigate said land and pre- 

pare it to raise ordinary agricultural crops, and shall 


also show the source of the water to be used for irri- 
gation and reclamation.” 


The Secretary has the duty imposed on him of acting 
on the plan and approving or rejecting it. If he approves 
the plan his action is final. 

In the annual report of the Commissioner of the Gen- 
eral Land Office for 1911, pages 11 and 12, in speaking 
of these projects it is said: 


“The importance of this (the examination of pro- 
jects) cannot be overestimated, for not only will the 
lands remain segregated for a long period of time if 
the order therefor is once made, but in making such 
segregation the Department is practically committed 
to the feasibility of the proposition submitted by the 
State, and people thereafter dealing with the State 
are in a great degree entitled to regard the proposi- 
tion of the State as having received the endorse- 
ment of the Department.” ' 


This statement of the Commissioner may be criticised 
on the ground that it does not go far enough, but never- 
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theless it shows the recognition of the principle. In the 
instructions of the Secretary of the Interior, of March 9, 
1909, 37 L. D. 489, in speaking of Carey Act projects it 
is said: 


“In brief, the time to ascertain whether the lands 
are of a character subject to segregation under the 
Carey Act and whether there is water available for 
their reclamation is prior to segregation.” 


It was also said (page 491): 


“The report must also describe the locations of the 
reservoirs, canals and ditches proposed to be con- 
structed for reclaiming the lands and state whether 
the plan of irrigation through and by them is feas- 
ible.” 


Irom the very beginning the requirements of the De- 


partment (Regulations of Nov. 22, 1894, 20 L. D. 440) 
provided as follows: 


“The State must give full data to show that the pro- 
posed plan will be sufficient to thoroughly irrigate 
and reclaim the land and prepare it to raise ordinary 
agricultural crops; for which purpose a statement 
of the amount of water available for the plan of 
irrigation will be necessary. The other data required 
cannot be fully prescribed, as it will depend upon the 
nature of the plan submitted. All information nee- 
essary to enable this office to judge of its practicabil- 
ity for irrigating all the lands selected must be sub- 
mitted.” 


These instructions have been constantly repeated. 


Instructions Sept. 20, 1889, 27 L. D. 635 (637). 
Instructions Jan. 15, 1902, 31 L. D. 228 (230). 
Instructions Apr. 9, 1909, 37 L. D. 624. 


The nature of the works to be built must be determined 


in advance. The cost which fixes the amount of the lien 
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upon each acre is likewise determined in advance, and the 
courts have held that this determination is final. 
Idaho Irrigation Company v. Pew, 26 Idaho, 272 


(278). 


It has sometimes been claimed that the action of the 
Seeretary in approving the plan was not final, and that 
the lien which the statute provided should be valid “when 
created,” should only be valid on the lands which were 
afterwards “reclaimed,” and that patent would not issue 
until 


“an ample supply of water is actually furnished in 
a substantial ditch or canal * * * to reclaim 
> = ™ said lands.” 


In order to determine what is meant by this statute 
and whether or not the Secretary of the Interior may 
refuse, after the works have been built for the irrigation 
of the lands, to issue a patent, on the grounds that he 
does not think the water supply sufficient, we must take 
into consideration the legislation existing at the time of 
the enactment of the Carey Act, and the decisions under 
it, and how the question was determined as to whether 
land had been “reclaimed” or not. 

As before stated, the Carey Act is a reclamation act. 
In fact it was expressly provided by the act of 1894 that 
Carey Act land should be reclaimed 


“as thoroughly as may be required of citizens who 
may enter under the said Desert Land Jaw.” 


Under the Desert Land Act (19 Statutes at Large, 377), 
it was provided that an entry of desert land might be 
made by paying the fee and filing a declaration under 
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oath that the entryman intended to reclaim a tract of 
desert land 
“by conducting water upon the same within a period 
of three years thereafter.” 
The act also provided: 


“At any time within the period of three years after 
filing said declaration, upon making satisfactory 
proof to the register and receiver of the reclamation 
of said tract of land in the manner aforesaid,” 


and upon payment of the fees a patent for the land would 
be issued to the settler. The Desert Land Law originally 
did not require settlement or cultivation. It merely re- 
quired “reclamation,” and this was to be accomplished by 
building such a system of ditches as would carry to the 
subdivisions of land capable of being reached by the sur- 
face flow, a supply of water such as when let out of the 
ditches might spread over the accessible parts of the land 
and stimulate vegetable life. If the main ditches were 
thus constructed, with the required adequate supply of 
water to irrigate the lands for the purpose of cultivation, 
the reclamation contemplated by the State was accom- 
plished, without showing actual use of the water in cul- 
tivation. 

U. S. v. Mackintosh, 85 Fed. 333. 

Connor v. U.S. 214 Fed. 522. 


It was not necessary that a crop should be raised or 
that the water should be turned out over the land, when 
there was no crop to irrigate. The Secretary of the In- 
terior held under this act, 


‘it appears by the printed form for taking proof 
that the rules of the office require that it should ap- 


21 


pear not only that the claimant has conducted the 
water on the land, but that he has raised an agricul- 
tural crop. There is nothing in the act that requires 
such proof to be furnished, and in the case referred 
to, I said I did not think a regulation of the office 
that such proof be furnished canbe said to be in con- 
travention of the act. I am disposed to modify the 
views thus expressed, as it may be a hardship in 
many cases to require proof of this character. The 
fact to be ascertained is, has the claimant of desert 
lands reclaimed the lands within the meaning of the 
act? * * * Jn all the arid districts where the 
desert act is in force it has been found that some 
years an agricultural crop may be raised with but 
little water, and in some instances with none. Taking 
a favorable year, the proof of an agricultural crop 
might enable the claimant to enter, and the following 
year and many years thereafter he might not be able 
to raise a crop with the amount of water owned by 
him in connection with the land he claims to have 
reclaimed. The act gives him three years to reclaim 
the land. It must be supposed that he has the full 
three years in which to construct his ditches and 
carry the water to his land, and prove up. If it is said 
that no other proof shall be received save that of a 
erowing crop, he may be compelled to put his water 
on the land within a less time than provided for in 
the act, for he must have his water on at least four 
or five months before he can, mature his agricul- 
tural crop. The act very clearly contemplates that 
the reclamation must be from a desert state to an 
agricultural one, and that is proved where it shows 
that the claimant is the owner of a sufficient quantity 
of water to irrigate the land claimed, sufficiently for 
agricultural purposes and has conveyed such water 
on the lands in such manner that he can use it for 
the purpose of irrigating his crop. The mere carrying 
of water on the land is not sufficient; it must be in 
sufficient quantities and in such manner that it may 
be distributed in such quantities that a crop can be 
raised by the aid of the water so conveyed to the land. 
I do not think it necessary to distribute the water 
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over the land as it is done in the course of irrigation. 
* * * Your regulations should therefore be so amend- 
ed as to allow other evidences of the reclamation of 
land besides that of a growing crop. The raising of 
an agricultural crop may be evidence of reclamation, 
but it is not the only evidence that ought to be re- 
ceived, and ougiit not at any time to dispense with 
actual proof as to the character and the ditch quan- 
tity of water, etc., owned by the claimant. I do not 
wish to be understood as holding that the water must 
cover all of the land, but it must be carried to a part 
whence it can be distributed over the land, except 
where high points and uneven surface make it prac- 
ticably impossible that it should be done.” 


Instruction of Secretary Teller, 3 L. D. 385. 
see also Case of Bill, 20 L. D. 61. 
U.S. v. McKinney, 27 L. D. 516. 


In 1891 the Desert Land Act was changed (26th Stat- 
utes at Large, 1096) by providing for a certain amount of 
cultivation to be done and also that a plan showing the 
mode of the contemplated irrigation must be filed at the 
time of making the entry, 


“which plan shall be sufficient to thoroughly irrigate 
and reclaim said land and prepare it to raise ordi- 
nary agricultural crops, and shall also show the 


source of the water to be used for irrigation and rec- 
lamation.” 


It was also provided that no land should be patented 
under the act unless the entryman expended in permanent 
improvements on the land at least three dollars per acre 
for the tract reclaimed. 

Under the Desert Act the sufficiency of the water sup- 
ply was not submitted at the time of the making of the 
entry, but was held for final determination at the time 
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of making final proof. Under the Carey Act the matter 
is presented to the Secretary of the Interior for his ap- 
proval prior to the construction of the works. 

The Act of 1894 provided that 20 acres of each 160-aecre 
tract of Carey Act land must be cultivated by the actual 
settler. But the Act of 1896 wiped out the provisions 
of the earlier act and provided that 


“when an ample supply of water is actually furnished 
in a substantial ditch or canal * * * to reclaim 
a particular tract, then patents shall issue for the 
same to such state, without regard to settlement or 
cultivation.” 


It will thus be seen that all questions of settlement and 
cultivation of the land were wiped out by the Act of 1896 
and that all it was necessary to do was to build the works 
and provide a water supply in order to obtain patent. A 
provision for settlement and cultivation by entrymen re- 
mained however in the State law (See. 1628 R. C.), and is 
a prerequisite to obtaining title by the settler from the 
State. 

It is well known that the water supply of streams in 
the arid region fluctuates considerably from year to year, 
so that the question of the sufficiency of the water supply 
for the irrigation of a tract of land must always be a matter 
of estimate. Then again, in a community where water is 
scaree and land is plentiful, it becomes seriously important 
in what ratio water shall be used and in what ratio land 
shall be used. 

See Widtsoe’s Principles of Irrigation Practice, 
pages 336-7. 


This may be illustrated in this way: Thirty inches of 
water applied to one acre of land will give a yield of 
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21 tons of beets. The same amount of water applied to 
two acres of land gives a yield of 39 tons of beets. The 
same amount of water applied to three acres of land gives 
a yield of 56 tons of beets; the same again applied to 
four acres of land gives a yield of 65 tons of beets. 
The same is true with all other crops. 
See Widtsoe’s Principles of Irrigation Practice, 
pages 248-50 and p. 274. 


Where a settler has a certain water supply available 
it is frequently to his interest to use more land and less 
water per acre in order to get the greatest total yield 
from his water supply. This question of the economic 
use of water at the present time is most seriously impor- 
tant. 

There is also another factor affecting irrigation pro- 
jects and that is, that the same volume of water will suf- 
fice to irrigate two or three times as much land after it 
has been cultivated a few years as it will in the earlier 
stages of the project. 

See report State Engineer of Wyoming, 1895-96, 
p. 42. 


Taking the fluctuations of the water supply in the 
stream from year to year, the variableness of the seasons, 
and the fact that the same supply is two or three times 
as efficient on an old project as it is on a new one, it 
will at once be seen that the question of water supply is 
always a question of estimate. If the proof presented was 
not satisfactory the Secretary should not, of course, have 
approved the project. In this case no question of fraud 
arises. 
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When the plan is approved the question of the water 
supply is determined. The water supply is a thing that 
cannot be changed by human effort; the only thing to 
be done after the approval of the plan by the Secretary 
of the Interior is to build the works in accordance with 
that plan. The company has then performed its duty, 
provided it has done nothing adversely affecting the wa- 
ter supply originally provided for the project. 

Under the original Desert Land Law where there was 
no settlement or cultivation it was necessary to deter- 
mine by some means whether the water supply was suf- 
ficient. This depended upon the proof submitted; it was 
a matter of estimate. Under that act it is determined 
at the time of making final proof. A desert land entry is 
a mere notice of intention to reclaim land, and no ques- 
tion arises for decision by the Department until the final 
proof is submitted. 

The plans presented under the Carey Act are some- 
thing quite different. While they pass through the local 
land office for the purpose of enabling that office to en- 
ter a memorandum of the land to be irrigated upon its 
records, there is nothing for the local land officers to de- 
cide. There is, however, a very important question for 
the Department of the Interior to pass upon. The De- 
partment must determine whether the plans are feasible 
and the water supply sufficient. Having once given an 
approval of the plan and the works having been built, 
the Secretary cannot withdraw his approval. He is re- 
quired in the first instance to approve or disapprove the 
project. If he has approved the project and the works 
have been built the patent must issue. The construction 
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of the statute and the right to the patent depend upon 
the determination of the time when the Secretary’s de 
cision is made. That is to say, whether it is made before 
the construction of the project or whether it is to be made 
afterwards. 

Irom the standpoint of reason, of morals, and of law, 
the question of water supply must be decided by the Sec- 
retary of the Interior when the plan is presented to him. 
This is the purpose and object of such presentation. If 
the plan is not feasible it is the duty of the Secretary to 
reject it. If it is feasible it is his duty to approve it. 
When the Secretary gives his approval and sanction to 
the plan he gives it with the knowledge that the lands are 
being then and there segregated from the public domain; 
that upon his approval a lien will be fixed by the State 
under the statute upon the land, which lien must be paid 
by the settler; that enormous sums of money must be 
spent in constructing the irrigation works for the reclama- 
tion of the land upon the faith of the lien so established; 
and that hundreds of settlers must settle upon the land 
before the formal issuance of patent. 

Those matters which after the presentation of the plans 
can be affected by human agencies, such as the construc- 
tion of the works, are matters for subsequent determina- 
tion; the others are not. The company building the works 
is a construction company only. It constructs the works 
as a contractor does in an irrigation district, and pay- 
ment to it must be made from the liens fixed upon the 
land. 

By his approval the Secretary says, if you build these 
works, the grant of land is earned. 

The Carey Act took its color from the Irrigation Dis- 
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trict Law, and this was followed by the National Recla- 
mation Act, which fixes a lien upon the land for the im- 
provements made, the money being furnished by the Govy- 
ernment without interest and the work being done 
through its agency. But on the National Reclamation 
projects as well as on Carey Act projects the water sup- 
ply is a matter of estimate, and the interest which the 
settler has is a proportionate interest in the supply. 
See pgs. 53-4, original brief. 


The Carey Act in many of its provisions is similar to 
the Desert Land Act, but there are the important dif- 
ferences: Under the Desert Land Act the claimant on 
making his entry merely makes a declaration of inten- 
tion. This is followed by the final proof at which time 
the questions involved are decided. At the time of mak- 
ing entry no question arises for decision. All of the ques- 
tions are to be determined at the time of making final 
proof. ‘There is no right reserved in the Land Depart- - 
ment to reject the entry at the time the filing is made 
on the grounds that the plans for the irrigation of the 
land are not feasible. 

The Desert Land Act vests the local land officers with 
the power to pass upon the questions involved in the des- 
ert entry only at the time of making final proof, and this 
right is vested in the local officers subject only to the 
supervisory power of the Commissioner of the General 
Land Office and Secretary of the Interior. 

Some of our public land statutes do not vest any au- 
thority to make decisions in the local land offices. Such, 
for instance, is the case in scrip entries. 
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Cosinos Explorition Cd: v. Gray Edgle Oil Co. 
190 U. 8. 301. 


In such cases the right to decide the questions involved 
is vested in the Commissioner of the General Land Of- 
fice. Under the Carey Act the decision as to the feasi- 
bility of the plan presented and the sufficiency of the wa- 
ter supply is vested in the Secretary of the Interior, and 
the right, power and duty to decide upon the matter is 
imposed upon the Secretary upon the presentation of the 
plans. That is what they are presented for. 

It may be claimed that by the formal contract made 
with the State (See form 37 L. D. 634) that the Secretary 
has reserved tlie right to further consider the question of 
the sufficiency of the water supply and the feasibility of 
the plan. Cases of this kind have Sometimes arisen out of 
the issuance of patents \ where limitations have been sought 
to be inserted by the Land Department. In the case of 
Burke v. Southerh Pac. R. R. Co., 234 U. S: 669, 58 L, Ed. 
1527 (1552), the decision of Circuit Judge Sawyer in 
Cowell v. Lemmers, 21 Fed. 200, is quoted with approval, 
as follows: 


“There is no authority to issue a patent which in 
effect only says, if the lands herein described here- 
after turn out to be agricultural lands then I grant 
them, but if they turn out to be mineral lands, then 
I do not grant them.” 


See also Davis v. Wiebold, 139 U. S. 507, 35 L. 
Ed. 238. 


Referfing to the issuance of patent without proper in- 
vestigation as to the mineral character of the land, the 
Court in the Burke case quoted with approval from Bar- 
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den v. Northern Pa. R. R. Go., 154 U.S. 288, 38 L. Ed. 
992, as follows: 


“It is true that the patent has been issued in many 
instances without the investigation and considera- 
tion which the public interest requires; but if this 
has been done without fraud, though inadvisably, by 
officers of the Government charged with the duty of 
supervising and attending to the preparation and 
issue of such patent, the consequences must be borne 
by the Government until, by further legislation, a 
stricter regard to their duties in that respect can be 
enforced upon them.” 


The Court also quoted with approval from Shaw v. Kel- 
logg, 170 U. 8. 312, 42 L. Ed. 1050. 

In that case no patent had issued, but to avoid title 
passing by the issuance of patent to the mineral land in 
the grant, the Commissioner prevailed upon the Surveyor 
General to conditionally approve the field notes and sur- 
vey of the Mexican grant under consideration. The Court 
said: 

“What is the significance of and what effect can 
be given to the clause inserted in the certificate of 
approval of the plat, that it was subject to the con- 
ditions and provisions of the Act of Congress? We 
are of the opinion that the insertion of any such 
stipulation and limitation was beyond the power of 
the land department. Its duty was to decide and 
not to decline to decide; to execute, and not to re- 
fuse to execute the will of Congress. It could not 
deal with the land as an owner and prescribe the 
conditions upon which title might be transferred. It 
is an agent and not a principal * * * Un- 
doubtedly it could refuse to approve the location on 
the ground that the land was mineral. It was its 
duty to decide the question—a duty which it could 
not avoid or evade. It could not say to the locator 
that it approved the location, provided no mineral 
land should ever thereafter be discovered; in other 
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words, that the locator must take the chance of fu- 
ture discovery of mineral. It was a question for its 
action, and its action at the time. * * * Jt ean- 
not in that way avoid the responsibility of deciding 
and giving to the party seeking to make the entry 
a full title to the land, or else denying it altogether.” 


The Court, referring to the questions before it in the 
Burke case, said: 

“Lastly, it is urged that the railroad company ac- 
cept the patent with the mineral exception therein, 
and also expressly agreed that the latter should be 
effective as one of the terms of the patent, and so is 
bound by it, or at least estopped to deny its validity. 
There are insuperable objections to this contention. 
The terms of the patent whereby the Government 
transfers its title to public land are not open to ne- 
gotiation or agreement. The patentee has no voice 
in the matter. It in no wise depends upon his con- 
sent or will. He must abide the action of those 
whose duty and responsibility are fixed by law. 
Neither can the land officers enter into any agree- 
ment upon the subject. They are not principals, 
but agents of the law, and must heed only its will.” 


The Supreme Court of Oregon, in State v. Deschutes 
Land Co. 129 Pac. 764, had before it provisions of the 
contract between the State of Oregon and a Carey Act 
company, wherein the company had agreed with the State 
that no settlers’ contracts would be entered into until 
after the works had been constructed and notice that wa- 
ter was available had been given by the State. In that 
case the company disregarded the provision and entered 
into contracts in violation of such provisions of the State 
contract, and the State sought to enjoin the company 
from entering into settlers’ contracts in advance of the 
time fixed by the State contract. The Court said: 
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“The question is whether the State Land Board 
had authority to insert the provision quoted in the 
contract with the defendant. By its legislation the 
State created the State Land Board as its agent to 
transact the business provided for in the act. There 
is no apparent authority, so called, in a public of- 
ficer whose duties are prescribed by statute like there 
would be in the case of an agent for a private party. 
The representative of the State must have adtual 
authority in such cases. The agent of the State, act- 
ing under a public law, must find sanction for his 
doings in the statute itself, and parties dealing with 
such agent are bound, at their peril, to take notice 
of the enactment conferring the agent’s authority. A 
contract made by a public officer in excess of the 
provisions of the statute authorizing such contract 
is void, so far as it departs from or exceeds the terms 
of the law under which it was attempted to be nego- 
tiated. * * * Being a departure from the Board’s 
authority, and this contrary to the statute, the pro- 
vision is void and does not bind either party to the 
instrument, because the contract, to be efficacious, 
must be equally binding upon both parties. The de- 
fendant had a right to contract to do in the future 
what might legally be done under the provisions of 
that section (referring to the statute). While it 
would be within the scope of legislative authority to 
prevent actual settlers from going upon the land and 
stipulating with the corporations for the extinguish- 
ment of its lien, so that the settler could proceed un- 
hampered in the establishment of his home, yet this 
species of paternalism was not vested in the State 
Land Board.” 


From a consideration of the whole situation, therefore, 
we say that the matter of the feasibility of the project 
and the sufficiency of the water supply was passed upon 
and approved by the State, and then presented to the Sec- 
retary of the Interior for his action; that he then had the 
power to decide the question of the sufficiency of the wa- 
ter supply and the feasibility of the project. That in do- 
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ing this in advance of the cultivation of the land he was 
only doing that which was customarily done under the 
Desert Act before the cultivation of the land. That from 
the standpoint not only of law, but of morals, it was his 
duty particularly to decide upon the question of the suf- 
ficiency of the water supply, because such supply was 
not a thing that could be changed by any human effort. 
After the decision of the Secretary of the Interior noth- 
ing remained that could be effected by human agencies, 
except the doing of the construction work; and as to this, 
we say that the Secretary must decide in advance as to 
what work is to be done. A large investment must be 
made after the approval by the Secretary and before the 
issuance of patent. The lands are segregated by the Sec- 
retary for the purpose of having a lien placed upon them, 
in order that the builders of the works may be compen- 
sated for their cost. 

The question of the cost per acre is determined by the 
total cost and by the number of acres to be irrigated. The 
works may, and probably in every instance do, cost more 
than originally contemplated. But this makes no differ- 
ence. The lien in favor of the construction company hav- 
ing been placed upon the land in the beginning cannot 
thereafter be changed. 

Between the time of approval by the Secretary and the 
issuance of patent hundreds of people enter upon these 
lands, making homes and cultivating the lands in part, the 
State statute requiring that the lands be settled upon and 
one-eighth thereof be put in cultivation (Sec. 1628, R. C.) 
before the settler gets his final certificate from. the State, 
which is issued to him before the patent is received by 
the State. The settler made his entry upon the faith of 
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the approval of the project by the State and by the Sec- 
retary of the Interior. He ought not to be expected, after 
the company has built the works and the settler has per- 
formed his agreement on his part, to then face the con- 
tingency of taking title either to none of his land or only 
toa part of it. The investor, after having put hundreds of 
thousands of dollars into the project, ought not to face 
the possibility that, after he has done everything possible 
that could be called for by human effort, that the Secre- 
tary of the Interior may change his mind and conclude 
that the water supply is insufficient and the project not 
feasible. The lien is authorized to be fixed after the ap- 
proval of the project and before the construction of the 
works. 

We therefore say that these questions must be decided 
by the Secretary of the Interior when the project is pre- 
sented to him for his approval, and that such decision ts 
final. 

It is set forth in the bill that in order for settlers on 
the tract to comply with the provisions of the Carey Act 
and irrigate and reclaim their lands, it will be necessary 
for them to have 2.75 acre feet of water per acre delivered 
by rotation, or .01 (1-2 miner’s inch) of a second foot, 
continuous flow, per acre throughout the entire irrigation 
season, amounting to 4.16 acre feet. This is put in issue 
by the answer. So that the question of whether or not 
the State will be able to obtain a patent for the land, 
which will inure to the benefit of the settlers, is a question 
for consideration in this case. 

To summarize this question as to the issuance of the 
patent, we say: 
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1. The plan of the law provided for State supervision, 
and a determination prior to the acceptance of the pro- 
ject and the building of the works, of the sufficiency and 
feasibility of the works and the sufficiency of the water 
supply. It provided for the approval of the Secretary of 
the Interior prior to the making by the State of any con- 
tract for the construction of the works. After such ap- 
proval it provided for the fixing of a lien upon the land 
for the cost of the works, by the State, such lien being 
fixed by the contract with the State. This lien was fixed 
for a certain amount per acre upon a certain area of land. 

2. The State statute, followed the plan of the Act of 
Congress, and the Company building the works stands in 
the position of a construction company only. The 
amount of the lien, once determined, cannot be changed. 
It is settled by being fixed in advance of the construction. 
The plans presented to the Secretary of the Interior are 
presented to him for final action. His approval deter- 
mines the question. The statute providing that “When 
an ample supply of water is actually furnished in a sub- 
stantial ditch or canal * * * for reclaiming a par- 
ticular tract * * * then patent shall issue for the 
same to such State” refers to the method of reclamation 
provided in the plan approved by the Secretary of the 
Interior; and since the amount of the water supply can- 
not be changed by human effort, the water supply re- 
ferred to is the water supply which he has already ap- 
proved. Where the works are constructed in accordance 
with the plan presented, patent for the land must issue, 
the water supply having been predetermined. 
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The lien is fixed by the State contract, and is earned 
by the building of the works, which is the only thing re- 
maining to be done by human agency after the approval 
of the plan. The question of whether the land has been 
reclaimed or not is purely a question of whether the works 
have been built in accordance with the plans and with the 
contract with the State. The decision of the Secretary 
in approving the water supply when the plans are pre- 
sented is final and conclusive. The officers of the State 
in examining and approving the plans act as agents or 
trustees for the settlers who are thereafter to occupy the 
project, and that the Secretary of the Interior is likewise 
in the same position. 

Since the sufficiency of the water supply was ap- 
proved by both State and National authorities, it is no 
longer open to question. This point being so determined 
is decisive of the case, and the complainants cannot re- 
cover because they voluntarily entered this land after the 
approval of the project and after the making of a con- 
tract for the construction of the works between the State 
and the construction company. 

The determination of the State and National officers 
was final as to the amount of the lien, the nature and 
character of the works to be built, and the sufficiency 
of the water supply, and therefore there is nothing fur- 
ther to be considered. In the original brief this matter 
was but lightly touched upon and the case was chiefly 
considered from. other standpoints. 
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Did the company make a contract to delwer 2.75 acre 
feet of water per acre, under the rotation system, or .01 
of a second foot of water per acre, continuous flow, 
from April 1st to November 1st of each year? 


The Court held that the Company had made a contract 
to deliver a certain amount of water. It is our position 
that no such contract was made, but on the other hand, 
the settler is entitled by statute to a proportionate amount 
of the entire supply taken out for the project. We say 
that the lower court ignored the statute. 

Water rights are taken out in Idaho by making an ap- 
plication to the State Engineer (Sec. 3253 R. C.). The ap- 
plication sets forth the source of the water supply; the lo- 
cation and description of the irrigation works; the amount 
of water to be diverted, and other similar matters. The 
application must be accompanied by a plan of the pro- 
posed works showing the character and dimensions of the 
works and the area and location of the lands proposed to 
be irrigated. The approval of this application gives to the 
person filing it what is known as a permit for the appro- 
priation of water. It will be seen from the statute that 
the total area of land to be irrigated is given in the appli- 
cation and the total water supply which may be diverted 
to be used for that purpose is specified. 

It is such an application or permit as this that is re- 
quired to be filed under the statute at the time of 
filing the proposal for the construction of works under 
the Carey Act (Secs. 1615-1618, R. C.). This application 
is simply a request for permission to divert a certain 
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number of second feet of water from the source of supply. 
By the approval of the application by the State Engineer 


the consent of the State is given. The important thing 
that then devolves upon the State Engineer in Carey Act 
projects is to report (Sec. 1618, R. C.) whether there is 
sufficient 


“unappropriated water in the souree of supply and 
whether or not a permit to divert and appropriate 
water through the proposed works has been approved 
by hin.” 


Neither the application nor the water permit make any 
statement as to whether the amount of water sought to be 
appropriated is continuously to be found in the source of 
supply. The application simply calls for leave to divert 
a certain number of second feet from the stream. That 
is a matter which is left to the determination of 
the State Engineer (Sec. 1618, R. C.). This matter 
having been determined by the representative of the 
State, the statute steps in and provides that the water 
right, so called, sold to settlers, shall “embrace a propor- 
tionate interest in the canal or other irrigation works, to- 
gether with all the rights and franchises attached there- 
to;” the “rights and franchises” here mentioned are the 
water rights. 

State Ex. Rel. West v. Twin Falls Canal Co., 21 
Idaho 410 (424). 


The question here to be determined is, did the settler 
obtain the water right which is prescribed by statute? 
Or did the company contract to give him something else? 
It will not be presumed that the statute was disregarded, 
and, such being the case, it must prevail, and the interest 
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of the settler is therefore, a proportionate interest in the 
entire supply. , 

estimates, of course, are made by engineers in advance 
of the construction of the project as to what the water 
supply is. In this contract (page 49, Trans.) it was stated: 


“Tt is agreed and understood that the dam herein- 
before mentioned shall be constructed so as to pro- 
vide a reservoir for the impounding of 180,000 acre 
feet of water, which amount, in addition to the nor- 
mal flow of said stream during the irrigation period, 
has been determined to be sufficient to furnish 2.75 
acre feet of water per acre for each acre of land to 
be irrigated.” 


This was undoubtedly the estimate made by the engi- 
neer based upon the data he had in hand. And this pro- 
vision appears upon its face to be an estimate of this 
character. This is the only place in this contract where 
a water supply of 2.75 acre feet of water per acre is men- 
tioned. 

In drawing the contract it was necessary to determine 
the size or capacity of the canals to be built. The capacity 
of the canal governs the “head” that can be delivered, and 
therefore is a very important matter. The contract (page 
48, Trans.) provided: 


“And the second party promises and agrees to 
build and construct the canal and lateral system of 
sufficient capacity to deliver water to the users 
thereof at the rate of .01 of a second foot per acre 
for each acre of land to be irrigated.” 


Again the contract provided (page 50, Trans.) : 


“Bach of said shares or water rights shall repre- 
sent a carrying capacity in said canal sufficient to 
deliver water at the rate of .01 of one cubic foot of 
water per acre per second of time. And each share 
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or water right sold, or contracted to be sold, as herein 
provided, shall also represent a proportionate inter- 
est in said canal and irrigation works, together with 
all rights and franchises therein.” 


In another place the contract provided (page 54, 
Trans.) that the certificate of share of stock in the oper- 
ating company should represent “a water right of .01 of 
a cubic foot per second for each acre of land irrigated,” 
as provided in paragraphs IV. and VIII. of this contract, 
being the paragraphs hereinbefore quoted. 

The manner of the use of the water, however, was lim- 
ited in the same paragraph in which the above quotation 
occurs or it was provided: 


“While the party of the second part shall retain 
control of the said Salmon River Canal Company, 
Limited, water shall be measured to users from the 
place of diversion at the main laterals of such irriga- 
tion system in such quantities and at such times as 
the condition of the crops and the weather may de- 
termine, but according to such rules and regulations 
based upon a distribution of water to the irrigators 
in turn and by rotation as will best protect and serve 
the interests of all the users of water from said canal 
system.” 


Taking these provisions of the contract it will be seen 
that it was the estimate of the engineer that there would 
be 2.75 acre feet of water for each acre of land to be ir- 
rigated, running into the reservoir, that is, measured at 
the point of inflow. Furthermore, that the canal system 
was to be built large enough so as to deliver a “head” of 
.01 of a second foot of water. Next, that this “head” of 
water was to be delivered in a rotation system as fre- 
quently as the needs of the crops required. 
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In the draft of the Carey Act contract originally pre 
pared in 1899 (see page 46, original brief), there was a 
provision for the delivery of a specified number of acre 
feet of water. Even this, under the statute, would have 
been merely the engineer’s estimate as to what the propor- 
tionate interest of the settlers was. But this provision 
in Carey Act contracts was eliminated long before the 
making of the present contract (page 48, original brief). 

The National Reclamation Act followed the same idea. 
Water was taken out in bulk for the entire project, and 
the amount which the settler obtains is a proportionate in- 
terest in the gross supply (see page 53, original brief). 

The company does not own the land to be reclaimed. It 
has only a lien on it. Neither does it “own” the water. 
The State owns the water and the lands are to be patent- 
ed to the State. The company is a mere agency to get the 
land and water together by means of the building of the 
works. 

There is another question which affects this matter of 
the making of the contract for a specific amount of water. 
Not desiring to rest their case entirely upon the provisions 
of the contract, the complainants allege that the amount 
of water which they claim is necessary in order to reclaim 
the land so that it may produce agricultural crops. It 
was provided in the Act of 1894 that the land should be 
reclaimed as thoroughly as may be required of persons who 
may enter under the desert land law. Under the Act of 
1896 the necessity for settlement and cultivation is done 
away with. But the plan which is to be presented to 
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the Secretary of the Interior under the Act is a plan 
which shall 


“be sufficient to thoroughly irrigate and reclaim said 
land and prepare it to raise ordinary agricultural 
crops.” 


We take this as a definition of the amount of water thus 
necessary to reclaim the land and we admit that this ques- 
tion must be determined at some time. We say that the 
statute prescribed that the total amount of water neces- 
sary for he entire tract in bulk is specified in the water 
permit, and that the statute makes the interest of each 
settler a proportionate amount in the entire supply, and 
that when it was determined that the water supply was 
sufficient, both by the State and National authorities, 
that this was a final determination of that question in ac- 
cordance with the terms of the act. And we furthermore 
say that the water supply is governed by the statute rather 
than by contract, and the decision of the lower court upon 
this point was clearly error. 


Place of Measurement. 


The report of the State Engineer was to the effect that 
“400,000 acre feet of water can be impounded annually.” 
This simply meant that that amount of water ran into 
the reservoir from the source of supply. In other words, 
this was the point at which the general supply of water was 
measured. 

Now since each of the settlers has a proportionate inter- 
est in the water supply, and as some of them are much 
nearer the source of supply than others, it is necessary to 
fix a point at which the common supply of water shall 
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be measured out among the users. And in order to make 
this division equitable, it is provided in the State con- 
tract (page 52, Trans.), that “water shall be measured to 
users at the place of diversion from the main laterals 
of such irrigation system.” A main lateral is defined in 
the contract as a lateral extending from the main line of 
the canal (page 27 Trans. ). 

The estimate made in the State contract of the capacity 
of the reservoir (page 48, Trans.) was an estimate of 
the total capacity of the reservoir ; that is to say, that a 
reservoir having a capacity of t880@-acre feet from which 
the water was constantly flowing during the irrigation 
season, would, with the inflow into the reservoir, furnish 
2.75 acre feet per acre. That this is true is shown by 
the estimates made by the State Engineer. 400,000 acre 
feet for the total amount of the runoff for 150,000 acres 
of land would be somewhat less 2.75 acre feet per acre. 


This and other points are discussed more fully in the | 


original brief. 

The company has no means of obtaining the money 
invested in this project except through payments made 
by settlers on the tract. In order to obtain the money 
it is necessary to make the project commercially success- 
ful. The company is asking its legal rights in order that 
it may be in a position to accomplish this end. As matters 
stand now its hands are tied. 

In conclusion, we say that the question as to the 
sufficiency of the water supply was determined in 
advance by the State and by the National authorities. That 
it was the duty of the Secretary of the Interior to deter- 
mine this question in advance. That be could not shirk 
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this responsibility, and that he could not recall his ap- 
proval after the works have been completed. That the 
determination as to the water supply being final that no 
further question can arise thereon in this suit. 
I‘urthermore we say that there was no contract made 
for the delivery of any specific amount of water; that a 
water right for the entire tract was taken out in bulk, and 
that the right of each settler is a proportionate interest 
therein. That the lien upon the land was fixed in advance, 
and was intended to be fixed prior the issuance of patent 
and to be valid from the time it was fixed. That the ques- 
tion of the sufficiency of the water supply must be deter- 
mined when the plans are presented to the Secretary, 
instead of when the papers are presented for patent. 
That the estimate of the water supply was based upon 
the amount of water flowing into the reservoir. That the 
estimate of 2.75 acre feet per acre for each acre was based 
upon this measurement at that point, and that there is 
nothing in the entire transaction, or in the contraci, to 
justify the place of measurement fixed by the court. The 
main question discussed in the original brief was as to 
whether or not testimony might be introduced to show the 
inadequacy of the water supply or the area which the 
apparent present supply would irrigate. And as to this 
point, we rest upon the argument presented in the original 


brief. 
Respectfully submitted, 


SAMUEL H. HAYS, 
Solicitor for Twin Falls-Salmon River Land & Water Co. 


